10
11

13
14
15
16
17
18

BTFONEL TUL
SHORELTNES HEARINGS BGAPU
STATE OF WUASHIKGTON

IN THE MATTER OF A SHORELIKLC
SUBSTANTIAL DEVELOPMCNY PERMIT
DENIED B3Y SAN JUAW COUKRTY TO
MR, & HRS. HARRISOUW J. HART,
MR. & MRS5. ROBERT Y. HAWES,
MR. & MRS. HARRISOMN J. HART III,
JLFFREY K. dART & STEVEN M. HART,
SHB No. B3-7

—-—
FIMAL FIHNDINGES OF FACT,
CONCLUSIGCHS OF LAW
ARD ORDER

MR. & HNRS. HARRISON J. RART,
MR, & MRS. ROBERT M. HAWLS,
MR. & HMPS. HARRISGON J. HART III,
JEFFREY K. H2RT & STEVEN M. HART,
Appellants,
v.

SAN JUAN COUNTY,

" Respondent.

Tt e et et M e i e et et e e e e S A e e e b

This matter, tne request for revisw of a demial of an application
for a substantial development permt camne =2fore the Shoreiines
Hearings Board, David Akana (presiding}, Cayle Rothroch, Chairnan,
iancy R. Burnetx, A, 11, O'leara and Lasireace 1, Taglé a3t 3 hearing 1p

Friday liarbor on July 28, 1983.
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Appellants were represented by their attorney, Jertry Spoonemore:
respondent was represented by Gene Knapp, Prosecuting Attorney. Court
reporter Betty Roharsk: recorded the proceeding.

Having heard or read the testimony, having examined the exhibits,
and having considered the contentions of the parties, the Board makes
these

FINDINGS OF FACT
I

This matter i1nvolves the proposed construction of a 139 foolt dock
on lots 57 and 58 of Friday Island Estates Plat on Friday Island.
Friday Island ts a heavily wooded 3/4 mile long, 80 acre island
located near Priday Barbor, San Juan Island.

11

Friday Island Estates completely covers Friday Island. The vlat
was approved before the master program for San Juan County becanme
effective, It 15 a residential and recreational subdivis:ion
containing 80 single-famly waterfront lots, a wooded common area, a
community dock and facilities, and a gravel rcad to each lot, Mo
automobiles are allowed on the 1sland, except for vehicles used during
construction activities, a fire truck, and a caretaker vehicle. Land
access on the 1s}land 1s by golf carts or by walking. Land access Lo
the Hawes/lUart lots 1s on a 0.4 mile wall or ride over a rollinyg
gravel road. [ater access to the tsland 1s by watercraft to the
community dock, or for some 15 lots, to a pbrivate dock. Not every lot
can have a dock because of steep exposed cliffs and weather exposure,

There are presently 34 homes on the island. Seveaty-eight boats
FINAL PFINDINGS OF FACT,
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are now based on the 1sland, of whicn eight are pernanently; noored
elsewhere,
117
In Septenmber 1982, appellants Nr. and tirs. H. J. ilart, Jim and i1t
Hart, Jeff ‘lart, Steven itart {lot 57} and Mr. and Mrs. “obert Nawes
{lot 58) applhied for a substanrt:ial develovnent 2eralt to buairld a dock
to serve two single-family lots. {Appl:carwon Ho. 24 54 82.) The
proposed dock would consist of a 40 Eoot vier, a 40 foot ramp, and two
25 foot by 8 foobt floats laid end-to-end. Tle drawing discloses that
10 p1lings would be driven.
. Y

re vse of an extsting dock

Ims
T

appellants unsuccessfully souqh
serving lots 34, 55, and S6 to the west. The anplicants also sent
notice Lo the adjoining owner to the east (lots 593 and &60) who
deglined to participate in a Joint use dock. A total cof seven lots
were considered for jewnt use of an eristing or a oroposed dock,

The appellants entered into a Joint uLe aareenent to build, use
and maintain the proposed dock.

.

A declaration of nonsignificance was ..onded vy Lthe cranty 2lanniny

department.

|‘-; I

o

1f constructed and usnd as descrbed, fhe dolh '3 niot, Ly 1tsell,
alleged to have adverse environkenkal efiecrz. pwever, the

cumulative lmpact of many such small docks could L» adverse,

FIN&L FINDINGS OF FACT,
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In Hay, 1981, Friday Island Estates Maintenance CommisSsion,
through R. 1. Hawes, applied for a permit to double the available
moorage space of the community moorage facilitry located on the
southwest side of the 1sland. The application covered the anticipated
moorage needs fFor the foreseeable future. Each of the 60 lots in the
plat was allowed 16 feet of moorage space, The expanded facility was
expected to preclude the need for additional individual docks to serve
lot owners.

The communiky dock expansion vas coppleted except for the
constyuction of 6 deep keesl moorage spacss. The cost of edpansion tg

date 1s $35,000.

The community dock has always nad space avairlable [or mcoring
owners' watercraft., This moorage availability experience has geourred

despite a "fairst come, first served" policy of the communmity facility.

VIII
The Harts and tHlawes collectively own seven motorized and
non-motorized beats of various siges, The private moorage sought

would provide thep with drirect access to their properties and
respactive houses and allow moorage of four or £ive of their seven
boats, Police, fire and other gevernmental services from Prigay
Harbor would be rmore accessible to their 9ro§ertlas.
1X

The San Juan County Shoreline [laster Program {as amended) [5i1p}
provides regulations for pi1eirs and docks (Sechtion 5.08). The
regulations
FINAL PINDINGS QF FACT,
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1 provide a preference for nultiple use and e.ransion of existing
A -

facilities, mooring buoys, and rmoorage Iloabs over new docks and
8 plers. Section 5.68 (1, 2 and 3). it was uncontroverted that moorage
4 buoys and fleats were not always [eacibhle at bthe inztant site Decause
of the debris and rocky shore. It wan nwob shown that the edpanded
6 existing faci1lities at the community doeck didd not provide the acceess

commonly associlated with i1siand laiving. IY vas shown that the

8 proposed dock wWould provide use Ior two single-famly lots.
9 X
10 Section 5.08{(4) of the SHP regulations provades;
11 Applications for non-exemdt docks and prers
19 associated with single-fawi1ly residences shall not be
“ approved unkil:
13 a. 1t c¢an be shown by the applicant that existing
14 facilities are nobt adequate or feasible for uge;
b. alternative <worage 1s nov adequate or feasible;
15 ¢c. the pessibilirty of a multiple-owner or
‘ cultiple-user facility has been thorougnly
16 investigated.
4. the applicant stall have the burden of providing
17 the 3nformation reguested Zor 1ters a, b and ¢ above,
and shail provide thi1s 1nformation 1n a manner
18 prescribed by the Administrator,
e. Applicants who contemplate shared doch facirlities
19 shall submibt a written agreenrent Lo be used witn tie
provosed dock users, 1ndicating the terms of nultiple
20 use, the proportion of shared constuction COSLH 2nu
- upheep costs and liability. Thig will be sent by
7y certified mail by the applicant Lo uis meighbors wikh
” hils letter of intention and request for 1nformatiop
no on the possibility ¢f Jownt use; wike 30 day. lor

o response by certifred wand.,

e

Y IThe provision effectively prohibits non-srenph docks and piLers

23

"7 lassociated with single-family residencss unless an annlicant meetbs

e

) ltens a, b and c¢. The comuinity doct provides adrgnatre Tagilities b
26
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service the entire plat of Friday Island ifstates, Item "a® was
therefcre not met. Alternative moorage by buoys or floats 1s not
always feasible as earlier discussed. Item "b™ was mel. Appellants
substantially complied with the multiple owner/user investigation
reguirement of item "c.” The proposed dock 15 a multiple owner/user
fagiitty investigated over seven lots,
X1
Section 5,08(8) of the SMP requlations, which applies to
waterfront subdivisions approved after the effective Jate of the SMD,
15 not applicable to this case. The regulation makes clear, nowsver,
that such subdivisions shall use a single, joint use moorage facility
unless conditions prevent 1t, Individual docks and piers in such a
subdivision are grohibited, unless conditions warrant more than one
moorage facil:ity.
X111
The policy for docks and piers in section 5.08(6) declares an
intent Lo spare the county from the "porcupgine effect” created by many
private docks and piers on the same shoreline by preferring praivate
community strucktures and Joint use of a single struchure,
XKITI
Any Conclusion of Law which should be deemed a Finding of Fact is
hereby adopted as such. 5

From these Findings the Board cones to the following

FINAL FINDINGS OQrF PracCt,
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The Shoreline Managenent act (LNOAY provides Lhat a permit Lpall
i1ssue when the developpap® vopoced 15 cuptistent with the applicanle
paster program and the provisions of the Lith, ROV 90.058.150(2) 1L},

. II

The proposed substantial developnenht was not shown to be

consistent with the SMP regulations, Sectieon 5.08(1 and 4(a})).
117

The proposed substantial developnent, being inconsistent with the
S5MP, 15 1nconsistent wity the provisions of tie 5NMA. It 15 apparent
that the county has a planned, raticnal S5HUP addressing pirers and docks
on 1ts shorelines. It 1s not tihis Joar:d's Lunction to ygnore the
explicit provision of the SHMP wn order o sexze a regult, Hather, the
Board nust follow bhe anplicable Jawu If a particular result was not
intended, the proper procedure 18 to amenc the lav, 1n this instance,
the SHP., However, e are convincad bhat cthe covnty Zully intended
that the SHMP have this result, and conclude Enal 1ts action zhould be
affirmed,

Y

Any Finding oi Facht wirich swould be deewned a Conclusion of Law 18

hereby adoptsd as such

From these Conclusions the Board eabers bthais

FINAL FINDIRCS OF RACT,
CONCLUSIONS OF LAW & ORDER
SHD No. 83-7 _-
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ORDER
The action of the San Juan County denyving Substantial Developrent
Permit Appliction Humber 24 53 32 1s affirned.
DATED this jjgf%day of éiZﬁg¥?/§§%3.

SHORELINES HUARINGS BOARD

Dl lloae

DAVID AKANA, Lawyer Menber

;4;£;*Hﬁf¢1 Zﬁéiaw%<4ﬁnc~c/fiwﬁf//

GAYLE ROTHROCK, Chalrman
e - 7j7 /j
- 63{4225/'ii '(ggggLédbﬁAﬁﬂ7”m

NANCY R. DBURNETT, Hember

Member

FINAL FINDINGS OF FACT,
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BEFORE TIHT
SHORELINES HEARING:E BOARD
STATE OF WASHIHNGTON

IN THE MATTER OF A SHORELINE
SUBSTANTIAL DEVELOPHMENT PERMIT
DENIED BY SAN JUAN COUNTY TC

MR, & MRS. HARRISONH J. IIART,

MR. & MRS. ROBERT M. HAWES,

MR, & MRS. HARRISON J. HART III,
JEFFREY K. HART & STEVERN M. HART,
S8 Ho. 83-7
MR, & NRS. HARRISON J. HA&RT,

MR, & MRS. ROBERT M. [I1AWES,

MR, & MRS. HARRISON J. HART III,
JEFFREY K. HART & STEVEN M. HART,

FINAL FINDINGS OF PFACT,
CONCLUSIONS OF LaW

AND QRDER

{MINORITY OPINION)

Appellants,
V.

SAN JUAN COUNTY,

Respondent,

et Tt et et T Tt Nr e i W et s e e e et M e et e

This matter, the reguest for review of a denial of an application
for a substantial development permit came before the S%0relines
Hearings Board, David akana {vresiding}, Gayle Rothrock, Chairman,

Nancy R, Burnett, A. M. O'Meara and Lawrence J. Faulk at a hear.ng 1n

Friday Harbor on July 28, 1983.
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Appellants were represented by thewr attorney, .Jerry Spoonemore;
respondent was represented by Gene Knapp, Prosecuting Attorney. Court.
reporter Betty Koharshk: recorded the proceeding,

Having heard the testimony, having examined the exhibits, and
naving considered the contentions of the parkties, the Board makes these

FINDINGS OF raCy
1

This matter i1nvolves the proposed construction of a 139 footr dock
on lots 57 and 58 of Friday Island Estates Plat on Friday Island.
Ffriday Island i1s a heavily wooded 3/4 mile long, 80 acre island
located near Friday Harbor, S5a&n Juan Isiand. The proposed dock would
be situated northwest of an eXisting dock between lots 5% and 54.
Appellant bhas demonstrated that the dock has been designed to minimize
the visual impact from i1t in this shoreline.

11

Friday Island Estates completely covers Friday Island. The plat
was approved before the master program for San Juan County became
]effectlve. It 18 a8 residential and recreational subdivision
gontaining 60 single-family waterfront lots, a wooded common area, a
community dock and facilitires, and a gravel rgad to each lot., No
automobiles are allowed on the island, except for vehicles used during
construction activities, a Eire truck, and a caretaker vehicle. Land
access on the :1sland 1s by golf carts or by walking. Land access o
the Hawes/Hart lots 15 on a 0.4 wile walk aor ride over a relling
gravel road. Water access o the 1sland 1s by watercraft to the

MINGRITY OPINION
SHB Ho. B83-7 -
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communtity dock. In addikion there are approasimately friteen privare
docks on rFriday Island. Testimony indicated that these people also
uti1lize the community dock. Approximately one-balf the Iots wil) not
be able to build docks because of steep ersposed cliffs and weather
exposure.

There are presently 34 homes on the 12]land.  Seventy-eight boarsg
are now based on the i1sland, of which eight are permanently noored
elsewhere, Friday Island 1s designated a suburban envirconrent by the
San Juan Shoreline Master Program (SJSHNP).

IT1I

On September 21, 1982, appellants Mr. and Mrs. L. J., Hart, Jim and
Kit Hart, Jeff Hart, Steven Fart (lot 57) and lir. and irs. Rabart
Kawes (lot 58) applied for a substanti1al develovment permit to bLui1ld a
dock to serve two single-family lots. (Application Ho. 24 SJ §2.)

The proposed dock would consist of a 48 foot prer, & 40 foot ranp, and
two 25 foot by & foot floats laid end-to-end. The drawing discloses
that 10 pi1lings would be draiven.

v

Appellants unsuccessfully sought the use of an eLi1sting doci
serving Iots 51, 55, and 56 to the wesk. The applicanis alsg sent
notice to the adjoining owner to the east (Jots %49 and (00) whe

declined to participate 1n a jount use dock. Lowever £obh parties an

Iy

erther side of appellant's property support ilr. lart's project A

total of seven lots were consir1dered fFor jJoint use of an =£18tinyg or a

proposed doch.

NINORITY OPINIOD
SHB No. §3-7 -3
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The appellants entered into a joint use agreement to butld, use
and maintain the proposed dock,
Y
A declaration of nonsignificance was i1ssued by the county planhing
department. On January 18, 1983, the application was denied by the
county commissiconers. From this ackion the appellants appealed to
this Board on February 17, 1983.
VI
If constructed and used as described, the dock 1s not, by 1tself,
alleged to have adverse environmental elfects. However, some people
think that the cumulat:ive inmpact of kany such small docks could be
adverse.
VII
The 8gard of County Commissioners denied i1ssuance of subject
permit for a number of reasons. One of those reasons was the fact
that they had previously granted a permit {Application Ko. 105J81) to
Friday Island Estates for expansion of the comapnity docks apd were
left with the impression that this expansion would serve the moorage
needs of Friday Island. However this gpecific poink was never
discussed by erther of the parties at tne time. Testimony and stte
inspection on July 28, 1933, showed that the location of their
property precluded use by appellant of the cbmmunlty dock and that no
local access was reserved to allow appellant access to okher dogks 1n
the area; nor was any prevision made in the community dock permit
which would require appellant to utilize the nuorage gpace ot the
community dock.

MIMORITY OPINION
SHB Ho. 83-7 —4 =
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The Harts and Hawes collectively own seven mokorized and
non-motcorized boats of variocus si1z2es. The praivate mowrage sought
would provide them with direct access to thelr properties and
respective houses and allow moorage of four or five o0f their seven
boats., Pclice, fire and other governmenta) services from Friday
Harbor would be more accessible to theirr properties,

IX

The San Juan County Shoreline Master Praogram {(as amended) (SHP)
provides regulations for piers and docks (Section 5,08). The
regulations provide a preference for multiple use and expansion of

ex1sting facilities, mooring buoys, and moorage flocats over new docks

and piers, Section 5.08 (1, 2 and 3}. It was uncontroverted that
moorage buoys and floats were not feasible at this site because of the
debris and rocky shore., It was not shown that the expanded existing
facilities at the comnmunity dochk provided reasonable access to the two
lots for which aoplaication 1s nade, It was shown that the pronosed
jotnt use doch would vrovide use for two sincle-famiiy iotg,

X

Section 5.08B(4) of the SMP regulations provides:

applications for won-edenpt docls and pirers
assoctrated with single-family residences shall nok
approved until:

(&

a. 1t can be shown by the applicant thalbt esisting
faci1lities are not adeguate or feasible [or use;

b. alternative noorage 15 not adeguate or feasible;
c. the possipility of a multiple-owner or
multiple-user faci1lity bhas been thoroughly
investigated,

KINORITY OPINION
SilB Ko. 83-7 .
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d. the applicant shall have the burden of providing

the information requested for i1tems a, b and ¢ ahove,

and shall provide this information in a manner

prescribed by the Administrator.

e. Applicants who conktemplate shared dock facilities

shall submit a written agreement Lo be used with the

proposed dock users, wndicating the terms of multiple

use, the proportion of shared constuckion costs and

upkeep costs and lrability. This will be sent by

certified mairl by the applicant to his neighbors with

his letter of i1ntention and reguest for i1nformation

on the possibiiity 0F joint use; with 30 days for

response by certified mail.
Thege provisions effectively prohibit non-exenpt docks and piers
associated with siagle~family residences unless an applicant meets
items a, b and ¢. The comnunity dock 1s not feasible to service the
two lots for which application 15 mnade because of their location.
Item "a" was therefore met. Alternative nocrage by buoys ar floats 1s
not feasible as earlier discussed, Item "b" was wet, Appellants
substantially complisd with the multiple owner/user 1nvestigabtion
reguirement of iten "¢." The proposed dock 1s a multiple owner/user
facrlity 1nvestigated over seven lots.

A1
The policy for docks and plrers 1n section 5.08(6) declares an

intent to spare the county Erom the "porcupine effect" created by wmany
praivate docks and prers on the same shoreline by prefecrring private
community structures and joint use of & swngle structure., However bthe
Beard finds that the commissioner's unstated "intention® as expressed
in the granting of the communiby dock appitcation 1s insufficient to
consititute an wppediment to agppellant's application and the granting

of a substantial development periit,

MINORITY OPINIOW
SHB No. 83-7 5
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XII
Any conclusion of Law which should be deemed a Finding of Pact s
nereby adopted as such.
From these Findings the Boaxd comes to the Tolloving
CONCLUSIORS OF Lay
1
The Shoreline lanagement Act {(84MA} provides that ¢ permit shall
155ue when the development proposed 1s consistert with the applicable
master program and the provisions of the SMA,  RCW 90.58.180(2)({b).
Iz
The proposed substantial development was shown tO be consistent
with the SMP regulations, Section 5.08(]1 and 4{a)).
I11
The proposed substantial development, being consistent with the
S#HP, 15 therefore inconstistent witn the provisions of the SHA,  IL 158
apparent that the county has a SMP addressipg mrors and docks on 185
shorelines. We agree with the majority that 1t 1s po2h this 3vard’'s
function to ignore the provisions of Che SI0P 1t order Lo welze a
result, and thnat the Doard must (nllow t7e cpplicabhle Gaw. ‘iowever 1n
this case the conditions and provistions of the community dock permit
are 1nsuificient reasons 1n and of thenrelyss Lo pre=veot I'r. Lart frov
recelving a permit. fir. Hart was not an zprlicant 1n vthe Cownunity
docl. application, nor was the commumity Jdoct vermit suifrciently
conditioned Lo require flr. Hart and Hr. idawen to uatil1iize ooraye at
the community doch. I'urther we believe the agoalication filed with Sar

MIHORITY CPINION
508 No. 83-7 o



[~ B -]

Juan County 1s complete 1n all respects as a loint use dock, which 13
permitted 1n a suburban environment and as sucn wmeets the requirements
of local ordinance and state law,

IV

Any Finding of Fact which should be deemed a Conclusion of Law 1s

hereby adopted as such.
From these Conclusions the Board enters this
ORDER
The decig1on of the San Juan County Commlissioners 1n regard to the
substantial development permit of Mr. Harrison J. Hart 1s reversed and

the matter 135 remanded to the County for permlt 1ssuance consistent

with this decision.
c}éﬁ

DATED this _ii__day of Leptember, 1983.

SHORELINES HLCARINGS DOARD

LAGDLNCT J-FAULK, Menber

P
r P l

A, . O'MERRA, HMenoer

MINORITY QPINION
suB lio, 83-7 .



ADDENDUM O MAJORITY QPRPINION-

The minority opinion horors tho majortty with the liberal usc of
1t8 opinion. However, factual perceptions and conclusiors separate
the results. The evidentary tacts upon which the majority bases 1its
opinion can be found in the record.

1qih
DATED this /9¥%dav of September, 1983.

SHOUDLIMDYE HOARINGS BOMRD

.J)@w%%

DAVID AKANA

ADDENDUM
SHB No. 83-7





